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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
BNVS TRANSPORT LLC, et al. )
)
Plaintiffs, )
) Case No. 1:20-cv-04305
V. )
) Judge John Robert Blakey
C&K TRUCKING, LLC )
) Magistrate Judge M. David Weisman
Defendant. )

DEFENDANT’S ANSWER AND AFFIRMATIVE DEFENSES TO FIRST AMENDED
CLASS ACTION COMPLAINT

Defendant C&K Trucking, LLC (“C&K Trucking” or “Defendant”), by and through its

counsel, for its Answer and Affirmative Defenses to the First Amended Class Action Complaint

(“First Amended Complaint™) states as follows:

1. Plaintiffs bring this case as a class action under the Truth in Leasing Act (“TILA”), 49
U.S.C. § 14704(a)(2) and Illinois common law of contract and fraud. The TILA is a federal law
that protects small “owner-operators,” including Plaintiffs, against being misled and defrauded by
larger trucking companies, such as Defendant C&K Trucking. Throughout the relevant time
period covered by this action, Defendant C&K Trucking has engaged in an ongoing and repeated
practice of violating the TILA in its dealings with Plaintiffs and the Class of owner-operators
described below.

ANSWER: C&K Trucking admits that Plaintiffs purport to bring a class action under the Truth
in Leasing Act (“TILA”) and for common law breach of contract and fraud. C&K Trucking denies
the remaining allegations contained in Paragraph 1 of the First Amended Complaint.

2. Defendant C&K Trucking is in the business of providing “intermodal drayage” services
to shippers across the United States. Intermodal drayage refers to the use of trucks to move
freight from one mode of transportation to another (e.g., from a cargo ship to a train). To provide
these services to its clients (the “Shippers”), Defendant enters into standardized agreements
with hundreds of much smaller owner-operators, including named Plaintiffs BNVS Transport,
LLC and Mein & Meen Trucking, Inc.
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ANSWER: C&K Trucking admits that it provides intermodal drayage services and that it enters
and has entered into agreements with BNVS Transport, LLC and Mein & Meen Trucking, Inc.
C&K Trucking denies the remaining allegations contained in Paragraph 2 of the First Amended

Complaint.

3. For the most part, these owner-operators are modest “mom and pop” companies or
individuals. Those that are companies are in reality no different from owner-operators who
contract with C&K under their individual names. That is, the company owner-operators often
consist of just one or two individuals who, despite a formal business name and structure, do all the
work themselves and have very little bargaining power when compared to a large carrier, such as
Defendant. For example, BNVS Transport, LLC is a small business consisting of only two
individuals, Valinda Stephens and Bernard Shurn. Similarly, Mein & Meen Trucking, Inc. is a
small business consisting of only one individual, Damien Muhammad.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 3 of the First
Amended Complaint.

4. Under Defendant’s standardized agreements, the owner-operators must provide a truck to
lease to Defendant. The owner-operators themselves often do not have sufficient funds to own the
truck outright, and thus rely on financing and/or have older trucks that incur substantial
maintenance and repair costs. Defendant does not pay for any of these maintenance or repair costs,
but does obtain legal possession and control over the trucks by leasing them from the owner-
operators. Once the trucks are leased, Defendant continues to contract with the same owner-
operators to use the now-leased trucks to provide the drayage services to the shippers.

ANSWER: C&K Trucking admits that owner-operators have leased trucks to C&K Trucking
pursuant to various agreements with differing terms. C&K Trucking denies the remaining
allegations contained in Paragraph 4 of the First Amended Complaint.

5. While the individual owner-operators or their proprietors (in the case of “mom and pop”
companies), such as Ms. Stephens, Mr. Shurn, and Mr. Muhammad, are the individuals
personally driving the trucks and doing the work, they do not have any contractual relationship
with the Shippers, who remain the clients of Defendant. Instead, the owner-operators depend on
Defendant for their compensation.

ANSWER: C&K Trucking lacks sufficient knowledge or information to form a belief as to the

allegations contained in Paragraph 5 of the First Amended Complaint, and therefore denies them.
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6. Defendant’s standardized contracts with the owner operators require it to pay the owner-
operators a certain amount for hauling loads tendered by Defendant, less certain “withholdings.”
However, Defendant has a pattern and practice of paying the owner operators substantially less
than the amount to which it agreed. Defendant also calculates the owner operators’ pay in an
opaque, confusing, arbitrary, and contradictory fashion, without providing the owner-operators
visibility into the way the calculations are being performed, or sufficient information to verify or
challenge the calculations.

ANSWER: C&K Trucking admits that it has entered into various agreements that provide for
various payment terms and deductions. C&K Trucking denies the remaining allegations contained
in Paragraph 6 of the First Amended Complaint.

7. BNVS Transport LLC signed contracts with C&K Trucking on or about May 28, 2019 and
January 10, 2020. Mein & Meen Trucking, Inc., signed a contract with C&K Trucking on or about
October 2, 2019. All three contracts are nearly identical. True and correct copies of the contracts
are attached hereto as Exhibits 1, 2, and 3.

ANSWER: C&K Trucking admits that Paragraph 7 references agreements attached as Exhibits
1, 2, and 3 to the First Amended Complaint. C&K Trucking denies the allegations contained in
Paragraph 7 of the First Amended Complaint to the extent they are inconsistent with Exhibits 1, 2
and 3 to the First Amended Complaint.

8. Defendant has a pattern of paying the owner-operators lower rates than it represents it will
pay them. For example, Defendant represented, via its contracts, that it would pay the Plaintiffs a
certain rate for their work, then failed to honor that rate. As another example, Defendant, through
its dispatchers, quoted certain rates to Plaintiffs before they accepted loads. After Plaintiffs
completed the assignment, Defendant then frequently paid Plaintiffs a different, lower rate than
the rate it had previously quoted. On at least one occasion, Ms. Stephens contacted Defendant
regarding the rate of pay and received three different answers from various personnel, including
Defendant’s dispatchers, regarding the pay rate for the load. This experience is typical not just for
Plaintiffs, but for other Class members as well.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 8 of the First
Amended Complaint.

9. Defendant also fails to make clear how much it will pay owners, in violation of its contracts
and the regulations. C&K fails to itemize and explain how it computes “charge-backs,” or
deductions, despite its legal obligation to do so under TILA and its contracts, and despite the
owner-operators’ requests that it do so. (E.g., Exs. 1,2 and 3, § 12, Appx. C; 49 C.F.R. § 376.12(g)
and (h)). Consequently, C&K significantly underpays owner-operators. C&K also refuses to
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provide owner-operators documentation necessary to understand charge-backs and settlement
statements, such as freight bills, in violation of its contracts and the regulations. Similarly,
Defendant fails to provide proper accounting for owner-operators’ escrow accounts, in violation
of its standardized contracts and the regulations. (E.g., Exs. 1, 2, and 3, 9 17, Appx. C; 49 C.F.R.
§376.12(k)).

ANSWER: C&K Trucking denies the allegations contained in Paragraph 9 of the First
Amended Complaint.

10. C&K Trucking’s dishonest, unlawful conduct results in owner-operators receiving far less
compensation than it owes them. In Plaintiffs’ situation, for example, C&K Trucking underpaid
them to the tune of tens of thousands of dollars, if not more.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 10 of the First
Amended Complaint.

11.  Defendant is an “authorized carrier” under the TILA. Plaintiffs are “owners” (a phrased
used interchangeably herein with the term “owner-operator”) under the TILA. The TILA provides
strict disclosure requirements and other protections to allow owner-operators to understand how
their payments and withholdings are calculated, and to prevent the kind of chronic underpayments
and false calculations made by Defendant here. 49 C.F.R. § 376.12.

ANSWER: Paragraph 11 contains legal conclusions for which no response is required from
C&K Trucking. To the extent Paragraph 11 contains allegations for which a response is required,
C&K Trucking denies the allegations contained in Paragraph 11 of the First Amended Complaint.
12. Authorized carriers like Defendant are required to “adhere[] to and perform” the TILA
requirements. Id. TILA creates a right of action for owners working for authorized carriers who
violate the requirements. 49 U.S.C. § 14704(a)(2).

ANSWER: Paragraph 12 contains legal conclusions for which no response is required from
C&K Trucking. To the extent Paragraph 12 contains allegations for which a response is required,
C&K Trucking denies the allegations contained in Paragraph 12 of the First Amended Complaint.
13. Defendant has failed to comply with its contracts and TILA regulations, exploiting owner-

operators and unlawfully underpaying them. Plaintiffs bring this action on behalf of themselves
and other owner-operators to redress the wrongs Defendant has caused through these actions.
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ANSWER: C&K Trucking denies the allegations contained in Paragraph 13 of the First

Amended Complaint.

14. The Court has jurisdiction over Plaintiffs’ TILA claims under 28 U.S.C. § 1331.
ANSWER: C&K Trucking denies the allegations contained in Paragraph 14 of the First
Amended Complaint.

15. This Court has supplemental jurisdiction over Plaintiffs’ common law claims because
they are so related to this action that they form part of the same case or controversy under Article
III of the United States Constitution.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 15 of the First
Amended Complaint.

16. This Court has general jurisdiction over Defendant C&K Trucking because it resides in
this District. This Court has specific jurisdiction over Defendant because it took many of the
actions described herein in this District or directed those actions specifically at this District.
ANSWER: C&K Trucking admits that this Court has general jurisdiction because C&K
Trucking resides in this District. C&K Trucking denies the remaining allegations contained in
Paragraph 16 of the First Amended Complaint.

17. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b), inasmuch as Defendants
have offices, conduct business and can be found in the District, and the causes of action set forth
herein have arisen and occurred in part in the District. For example, Plaintiffs regularly worked
for Defendants in this District. Venue is further proper under 29 U.S.C. § 1132(e)(2) because
Defendants have substantial business contacts within the state of Illinois and in this District.
ANSWER: C&K Trucking admits that it has offices, conducts business, and can be found in
the District. C&K Trucking denies the remaining allegations contained in Paragraph 17 of the
First Amended Complaint.

18. Plaintiffs and the proposed Class members as set forth below are current or former owner-
operators across the United States who contracted with C&K Trucking to lease vehicles and

provide services for C&K Trucking’s clients throughout the country at any time beginning four
years before the filing of this Complaint.
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ANSWER: C&K Trucking lacks sufficient knowledge or information to form a belief as to
the allegations contained in Paragraph 18 of the First Amended Complaint and therefore denies
them.

19. Plaintiff BNVS Transport LLC (“BNVS”) is an Illinois entity. Plaintiff BN'VS contracted
to provide services to C&K Trucking, including in this Judicial District, and operated out of a
terminal located in this Judicial District. Plaintiff BNVS has provided services to Defendant,
throughout Illinois, since approximately June 2019. BNVS has functioned as an owner-operator,
consisting of Valinda Stephens and Bernard Shurn; it is a “mom and pop” operation with only
the two of them. Ms. Stephens estimates that C&K Trucking has underpaid BNVS by at least
$30,000, if not more. Ms. Stephens and Mr. Shurn were originally named as plaintiffs, but have
been voluntarily dismissed without prejudice to substitute in BNVS as the named party.

ANSWER: C&K Trucking admits that it entered into an agreement with BNVS Transport. C&K
Trucking denies the remaining allegations contained in Paragraph 19 of the First Amended
Complaint.

20. Plaintiff Mein & Meen Trucking, Inc. (“Mein & Meen”) is an Illinois entity. Plaintiff
Mein & Meen contracted to provide services to C&K Trucking twice: first, from approximately
February or March 2018 through August 2019, and second from approximately October 2019
through February 2020. Plaintiff Mein & Meen consists of just one individual, Damien
Muhammad, who operated alone for the vast majority of his time providing services for C&K
Trucking through Mein & Meen, with the exception of a short stint in which one other person
worked with him. Mr. Muhammad estimates that C&K Trucking owes Mein & Meen at least
$10,000, if not more. Mr. Muhammad was originally named as a plaintiff, but has been
voluntarily dismissed without prejudice to substitute in Mein & Meen as the named party.

ANSWER: C&K Trucking admits that it entered into an agreement with Mein & Meen
Trucking, Inc. C&K Trucking denies the remaining allegations contained in Paragraph 20 of the
First Amended Complaint.

21. Defendant C&K Trucking is and at all relevant times has been engaged in the business of
providing “intermodal drayage” services throughout the United States. Defendant has at least one
facility in this judicial district. Defendant C&K Trucking is headquartered in Chicago Ridge, IL.

ANSWER: C&K Trucking admits the allegations contained in Paragraph 21 of the First

Amended Complaint.
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22. C&K Trucking operates a transportation system through which it uses trucks to effect the
transfer of freight from one mode of transportation to another for its clients (“Shippers.”)

ANSWER: C&K Trucking admits the allegations contained in Paragraph 22 of the First
Amended Complaint.

23. Defendant carries out its operations by contracting with hundreds of owner-operators,
such as Plaintiffs. Under these written contracts, Defendant leases the owner-operators’ trucks,
with the owner-operators also providing drivers (usually themselves or their proprietors, who run
corporate entities alone or with only one or two other individuals), to transport the freight.
(Exhibits 1, 2, and 3).

ANSWER: C&K Trucking admits that it enters into various contracts with owner-operators.
C&K Trucking denies the remaining allegations contained in Paragraph 23 of the First Amended
Complaint.

24, Defendant’s standardized contracts with the owner-operators require Defendant to pay the
owner-operators a certain amount for hauling loads tendered by Defendant. For example, under
C&K Trucking’s owner-operator contracts with Plaintiffs, it must pay owner-operators a specific
percentage of C&K’s “Adjusted Gross Revenue,” or AGR, as defined in the contracts, and a
specific percentage of fuel surcharges, if any are received from Shippers, for hauling loads. (Ex.
1, 2 and 3, 9 14, Appx. B). So-called “accessorial charges,” which include detention, i.e. delays
while waiting to load or unload, tarping, and loading and unloading charges, are to be paid to
owner-operators based upon the same percentage of AGR. (Id., Appx. B, 9 1(c)). Per the
contracts, these rates of pay may only be changed by agreement in writing between C&K
Trucking and the owner-operators. (Id.)

ANSWER: C&K Trucking admits that it enters into various contracts with owner-operators
and that the text of Exhibits 1-3 speak for themselves. C&K Trucking denies the remaining
allegations contained in Paragraph 24 of the First Amended Complaint.

25. C&K Trucking’s owner-operator contracts with Plaintiffs contain lists of items that it will
“charge back,” or deduct, from owner-operators’ pay if it pays those costs up front. Among other
items, C&K Trucking includes in this list a vague, catch-all category of “operating expenses not
otherwise listed.” (Ex. 1-3, Appx. C at p. 15).

ANSWER: C&K Trucking admits that it enters into various contracts with owner-operators

and that the text of Exhibits 1-3 speak for themselves. C&K Trucking denies the remaining

allegations contained in Paragraph 25 of the First Amended Complaint.
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26. C&K Trucking’s owner-operator contracts with Plaintiffs require owner-operators to
deposit with it specific amounts of money to be placed in an escrow account. (Ex. 1, 2 and 3,
17). The contracts provide that C&K “may deduct monies from this account to apply to any sums,
which CONTRACTOR may owe to CARRIER pursuant to the terms of this Agreement.” (Id.) .
The contracts require C&K Trucking to, inter alia, pay interest to owner-operators on the money
and provide a “written itemization or explanation” of any deductions before making them, on a
monthly basis or as part of owner-operators’ “settlement statements” (pay statements). (Id.)

ANSWER: C&K admits that the text of Exhibits 1-3 speak for themselves. C&K Trucking
denies the remaining allegations contained in Paragraph 26 of the First Amended Complaint.

217. TILA requires Defendant to pay owner-operators within 15 days of C&K’s receipt of
certain shipping documents from the owner-operators. (49 C.F.R. § 376.12(f)). Under TILA
regulations, C&K must provide settlement sheets or statements which explain the pay and any
charge-backs/ deductions it has made. (E.g., 49 C.F.R. § 376.12(h)).

ANSWER: Paragraph 27 contains legal conclusions for which no response is required from
C&K Trucking. To the extent Paragraph 27 contains allegations for which a response is required,
C&K admits that the text of the regulatory provisions cited speak for themselves, and C&K
Trucking denies the allegations contained in Paragraph 27 of the First Amended Complaint.

28. C&K Trucking’s standardized contracts require it to pay owner-operators either weekly
or within 15 days of receiving certain documents from owner-operators. (Ex. 1, 2 and 3, 9 15).
Under its standardized contracts, C&K Trucking must provide “settlement statements,” which
explain the pay and any charge-backs/deductions it has made. (Id.)

ANSWER: C&K admits that the text of Exhibits 1-3 speak for themselves, and C&K Trucking

denies the remaining allegations contained in Paragraph 28 of the First Amended Complaint.

29. C&K Trucking splits payment for owner-operators’ services into two categories: (1)
“regional runs” and (2) “cross-town runs,” based on mileage.

ANSWER: C&K Trucking admits that it has split services into two categories. The remainder
of Paragraph 29 contains a legal conclusion and C&K Trucking denies the remaining allegations
contained in Paragraph 29 of the First Amended Complaint.

30. Before beginning a run, an owner-operator contacts C&K Trucking to ask which loads

are available and their applicable pay rates. C&K Trucking is then supposed to inform the owner-
operator of the rate either the day of or the day before the assignment.
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ANSWER: C&K Trucking admits that it provides pay rates. The remainder of Paragraph 30
contains a legal conclusion for which no response is required from C&K Trucking. To the extent
Paragraph 30 contains allegations for which a response is required, C&K Trucking denies the
allegations contained in Paragraph 30 of the First Amended Complaint.

31. C&K Trucking’s policy at first regarding regional run rates was to tell the rates to owner-
operators verbally. In or about July 2019, C&K Trucking began sending rates to owner-operators
by text message. Despite these policies, in reality, C&K Trucking representatives generally refuse
to give rates for regional runs and, even when they do, C&K Trucking will not honor those rates.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 31 of the First
Amended Complaint.

32. C&K Trucking representatives typically tell drivers that they do not know the rates for
their cross-town runs. C&K Trucking representatives thus effectively refuse to provide rates at
all for cross-town runs. C&K Trucking further sometimes pays owner-operators for a fuel
surcharge, but does not other times.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 32 of the First
Amended Complaint.

33. If an owner-operator discovers that any extra work must be done during an assignment,
he or she lets C&K Trucking know by text or phone call. At that point, C&K Trucking is supposed
to confirm how much additional pay the owner-operator will receive for the additional work.
However, C&K Trucking frequently refuses to confirm additional pay amounts and brushes
owner-operators off. C&K Trucking also sometimes pays owner-operators the local rate for
regional runs. C&K’s practice of paying local rates for regional runs is intentional. For example,
C&K representatives have stated to Ms. Stephens, BNVS’ proprietor, that C&K will only pay
regional rates for regional runs with customers who bring C&K less business; and that for
frequent customers, C&K will not pay the regional rate even where it is required to do so. C&K
thus intentionally profits at the owner-operators’ expense.

ANSWER: C&K Trucking admits that C&K Trucking works with owner-operators to modify
rates in the event of additional work. C&K Trucking denies the remaining allegations contained
in Paragraph 33 of the First Amended Complaint.

34, After an owner-operator runs a load, he or she must fill out a “Driver Worksheet” by hand.
He or she then emails or hand delivers the worksheet to C&K Trucking’s billing office.
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ANSWER: C&K Trucking admits that owner-operators are required to complete and return
paperwork to C&K Trucking following completion of a load delivery. C&K Trucking denies the
remaining allegations contained in Paragraph 34 of the First Amended Complaint.

35. On payday, owner-operators receive a “settlement statement” from C&K Trucking. If an
owner-operator believes that pay is missing from his or her settlement statement, C&K Trucking
requires him or her to fill out a separate worksheet to identify and itemize the missing pay. Owner-
operators then hand deliver or email the separate worksheet to the billing office. C&K Trucking’s
practice is to effectively ignore valid disputes, either providing owner-operators some, but not all
of the additional money owed, or nothing at all.

ANSWER: C&K Trucking admits that it provides settlement statements to owner-operators
and that owner-operators may submit certain documentation to reconcile pay. C&K Trucking

denies the remaining allegations contained in Paragraph 35 of the First Amended Complaint.

36. The named plaintiffs’ experiences bring these common policies to life, as discussed
below:

ANSWER: C&K Trucking denies the allegations contained in Paragraph 36 of the First
Amended Complaint.
37. Plaintiff BNVS: Plaintiff BNVS contracted with C&K Trucking to provide services to its

clients in approximately May 2019. BNVS is operated by two individuals, Ms. Stephens and Mr.
Shurn. No other individuals work with them.

ANSWER: C&K Trucking admits that Paragraph 37 references an agreement. C&K Trucking
denies the remaining allegations contained in Paragraph 37 of the First Amended Complaint.

38. Ms. Stephens frequently found that BNVS’ pay did not match up with quoted rates (when
she was able to obtain quotes up front, which did not always happen). Ms. Stephens also did not
receive itemizations or documentation explaining charge-backs, with rare exceptions. Even when
it came to those rare exceptions, the itemizations often would add up to less than was deducted
from BNVS’ pay. When Ms. Stephens contacted management about pay issues, they typically
ignored emails, told her they would get back to her, claimed ignorance as to the issues she raised,
addressed only one question within an email while ignoring the rest, or acted as though they were
instructing someone to send her additional pay owed, without following through. On the rare
occasions management addressed specific charge-back issues in response to Ms. Stephens’
questions, their answers as to what would be charged back, and by how much, were opaque,
contradictory, and misleading.

10
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ANSWER: C&K Trucking denies the allegations contained in Paragraph 38 of the First
Amended Complaint.

39. Defendant has not provided an accounting of or documentation regarding BNVS’ escrow
account, in violation of its contract with BNVS and TILA regulations. Defendant also frequently
took longer than fifteen days to pay BNVS for loads, in violation of its contract with BNVS and
TILA regulations.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 39 of the First
Amended Complaint.

40. On several occasions, Defendant quoted Ms. Stephens multiple (sometimes conflicting)
rates for a load, then paid less. Ms. Stephens also found that Defendant’s agents typically refused
to quote any rates at all for cross-town runs. If Ms. Stephens requested a rate for a cross-town
run, Defendant’s agents usually said they would get back to her but would then give the run to
someone else. Ms. Stephens began doing regional runs because of these issues and because
Defendant represented it would pay higher rates for regional runs. After Ms. Stephens switched
to regional runs, however, Defendant continued to fail to consistently provide rates up front. Even
when Defendant did so, it frequently paid Ms. Stephens what turned out to be local rates or
otherwise underpaid her.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 40 of the First
Amended Complaint.

41. Defendant also attempted to unilaterally change the rates for certain customers without
informing Ms. Stephens. For example, with a customer called Saia, Ms. Stephens discovered in
approximately January 2020 that Defendant was paying less than the usual rate. Ms. Stephens
contacted Defendant about this pay discrepancy, at which point Defendant persuaded Ms.
Stephens by phone and Google Text to do the Saia run by promising to pay the higher rate on a
previous settlement statement. However, after Ms. Stephens did the run, Defendant did not follow
through on the agreement and underpaid. Ms. Stephens disputed the underpayment all the way
up Defendant’s chain of command. Defendant explicitly told Ms. Stephens, including in writing
through its Vice President, that it would not honor its agreement with her. As another example,
Ms. Stephens was quoted a rate of $615.00 for a customer called Berco via Google Text and
email. However, Defendant lowered the Berco rate without Ms. Stephens’ knowledge or
permission, sometimes underpaying Ms. Stephens by two hundred dollars or more. These are just
a couple examples of how Defendant has attempted to unilaterally change the rates without
informing Plaintiffs. Additionally, the amount by which Defendant has underpaid BNVS in
general has worsened over time.

11
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ANSWER: C&K Trucking denies the allegations contained in Paragraph 41 of the First
Amended Complaint.

42. Ms. Stephens and Mr. Shurn also found that, on occasion, Defendant was dishonest as to
documentation requirements for receiving pay. In one instance, Defendant’s agents instructed
Mr. Shurn, as a prerequisite to receiving pay, to give them only one document, and leave the rest
in the trailer. Mr. Shurn complied. Afterwards, Defendant’s agents refused to pay BNVS, stating
they refused to do so because Mr. Shurn did not directly provide them with the documentation he
had placed in the trailer on their instruction. Ms. Stephens and Mr. Shurn disputed Defendant’s
failure to pay. It took Defendant approximately two months to pay anything for the load. Even
then, Defendant paid less than the rate it had quoted.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 42 of the First
Amended Complaint.

43. Plaintiff Mein & Meen: Mr. Muhammad, who owns Mein & Meen and operates alone,
found that even when Defendant’s agents quoted him rates before he ran loads (which obligation
Defendant all too often ignored), Defendant typically failed to honor those rates, sometimes
underpaying by hundreds of dollars. Mr. Muhammad did not receive proper itemizations,
explanations, or documentation regarding charge-backs, making it difficult, if not impossible, for
him to dispute underpayments. Defendant refused to provide Mr. Muhammad with requested
documentation, such as freight bills, when he asked to see such documentation. On occasion,
Defendant refused to pay him at all, stating that even though he had provided the necessary
documentation, they would include the pay in the next check. Sometimes Defendant followed
through on including payment in the next check, and sometimes did not. Defendant has
consistently failed to provide proper accounting or documentation regarding Mein & Meen’s
escrow account, in violation of its contract with Mein & Meen and TILA regulations.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 43 of the First
Amended Complaint.

44. Plaintiffs bring Causes of Action One through Four as a class action on behalf of

themselves and all others similarly situated pursuant to Federal Rule of Civil Procedure 23(a),
and 23(b)(2) and/or (b)(3).

ANSWER: C&K Trucking admits that Plaintiffs purport to bring a class action. C&K
Trucking denies the remaining allegations contained in Paragraph 44 of the First Amended
Complaint.

45. Plaintiffs seek to represent the following class (referred to herein as the “TILA Class™)

12
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“All current or former owner-operators across the United States who contracted
with C&K Trucking to lease vehicles and provide services for C&K Trucking’s
clients at any time beginning four years before the filing of this Complaint.”
ANSWER: C&K Trucking admits that Plaintiffs purport to bring a class action. C&K
Trucking denies the remaining allegations contained in Paragraph 45 of the First Amended

Complaint.

46.  Plaintiffs seek to represent the following subclass within the broader Class defined above
(“Illinois Subclass™):

1. All current or former owner-operators who contracted with C&K Trucking

to lease vehicles and provide services for C&K Trucking’s clients at any time

beginning ten years before the filing of this Complaint, or who present themselves

for work in Illinois.
ANSWER: C&K Trucking admits that Plaintiffs purport to bring a class action. C&K
Trucking denies the remaining allegations contained in Paragraph 46 of the First Amended
Complaint.
47. The proposed Class is ascertainable because it comprises a discrete, well defined and
objectively identifiable group — all current or former owner-operators across the United States
who contracted with C&K Trucking to lease vehicles and provide services for C&K Trucking’s
clients at any time beginning four years before the filing of this Complaint. The Class members
have been assigned truck numbers and are easily identifiable from Defendants’ business records.
The Illinois Subclass is similarly discrete, well-defined, and objectively identifiable.
ANSWER: C&K Trucking denies the allegations contained in Paragraph 47 of the First
Amended Complaint.
48.  Defendants have contracted with several hundred owner-operators or more to provide
intermodal drayage services nationwide within the four years preceding the filing of this
Complaint. Class members are therefore far too numerous to be individually joined in this lawsuit.
ANSWER: C&K Trucking admits that it has contracted with more than one hundred owner-
operators to provide intermodal drayage services nationwide during the four years preceding the

filing of the First Amended Complaint. C&K Trucking denies the remaining allegations

contained in Paragraph 48 of the First Amended Complaint.
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49, Common questions of law and/or fact exist as to the members of the Class and, in addition,
common questions of law and/or fact predominate over questions affecting only individual
members of the Class. The common questions include the following:
i. Whether C&K Trucking’s standardized contract with owner-operators violates TILA
regulations;
ii. Whether C&K Trucking’s conduct and policies have resulted in violations of TILA
regulations;
iii. Whether C&K Trucking has not adhered to and performed 49 C.F.R. § 376.12’s
requirements;
iv. Whether C&K Trucking’s standardized contracts fail to clearly disclose the actual
calculation methods used to determine the amount to be paid to operator-owners;
v. Whether C&K Trucking fails to comply with its obligation to make clear how much it
would pay owner-operators for their services;
vi. Whether C&K Trucking fails to provide the documentation required under 49 C.F.R.
§ 376.12 and other applicable regulations, such that owner-operators can determine how
rates and charges were computed;
vii. Whether C&K Trucking’s standard contract fails to clearly specify which items may
be charged back;
viii. Whether C&K Trucking’s standard contract fails to clearly specify how charge-backs
will be calculated;
ix. Whether C&K Trucking fails to afford owner-operators copies of those documents
necessary to determine the validity of charge-backs;
x. Whether C&K Trucking’s standardized contracts fail to properly specify the amounts
which will be charged back to an owner-operator for insurance;
xi. Whether C&K Trucking fails to make clear to owner-operators how much it would
charge back for insurance;
xii. Whether C&K Trucking fails to administer owner-operators’ escrow funds as required
by 49 C.F.R. § 376.12 and other applicable regulations;
xiil. Whether C&K Trucking makes payment to owner-operators contingent on
documents it is prohibited from demanding as a precondition for payment;
xiv. Whether C&K Trucking fails to provide sufficient explanation of payments and
charge-backs in its settlement statements;
xv. Whether C&K Trucking fails to provide settlement statements in a timely manner;
xvi. Whether C&K Trucking has engaged in a pattern and practice of failing to pay owner-
operators the amounts to which they are entitled under their contracts and applicable law;
xvii. Whether C&K Trucking has engaged in a pattern and practice of charging back more
from the owner-operators than it is legally and contractually entitled to;
xviil. Whether C&K Trucking fails to notify owner-operators of changes in existing
deduction items;
xix. Whether C&K fails to properly account for its handling of owner-operators’ escrow
accounts;
xx. The injunctive and/or monetary relief to which Plaintiffs and the Class may be entitled
because of the violations alleged herein;
Additionally, as to the Illinois Subclass:
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xx1. Whether C&K Trucking’s policies and practices result in false statements of material
fact to owner-operators regarding, inter alia, their pay rates, charge-backs, the method of
calculating pay, and the pay to which they were entitled;

xxii. Whether C&K Trucking is knows or believes that its policies and practices result in
false statements of material fact, or made statements of material with culpable ignorance
of their truth or falsity, to owner-operators regarding, inter alia, their pay rates, charge-
backs, the method of calculating pay, and the pay to which they were entitled;

xxiii. Whether C&K Trucking intended its false statements regarding, inter alia, their pay
rates, charge-backs, the method of calculating pay, and the pay to which they were entitled
to induce owner-operators to contract with it, and to continue providing services to its
clients;

xxiv. Whether owner-operators relied upon C&K Trucking’s false statements in choosing
to contract with C&K Trucking and provide ongoing services to its clients;

xxv. The injunctive and/or monetary relief to which Plaintiffs and the Subclass may be
entitled because of the violations alleged herein;

ANSWER: C&K Trucking denies the allegations contained in Paragraph 49 of the First
Amended Complaint.

50.  Plaintiffs’ claims are typical of the claims of the Class. Defendant’s common course of
conduct of violating TILA regulations and its contracts, thereby underpaying owner-operators,
caused Plaintiffs and the proposed Class to sustain the same or similar injuries and damages.
Plaintiffs’ claims are thereby representative of and co-extensive with the claims of the proposed
Class.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 50 of the First
Amended Complaint.

51. Plaintiffs are adequate representatives of the Class because they are members of the Class
and their interests do not conflict with the interests of the members of the Class they seek to
represent. Plaintiffs have retained counsel competent and experienced in complex class action
litigation, and Plaintiffs intend to prosecute this action vigorously. Plaintiffs and their counsel
will fairly and adequately protect the interests of members of the Class.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 51 of the First
Amended Complaint.

52. Questions of law and/or fact regarding Defendant’s policies and practices and whether
they comply with TILA regulations and/or its standardized contracts, predominate over any
questions affecting individual class members. Similarly, questions of law and/or fact regarding

Defendant’s deliberate misrepresentations regarding pay predominate over any questions
affecting individual class members.
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ANSWER: C&K Trucking denies the allegations contained in Paragraph 52 of the First
Amended Complaint.

53. The class action is superior to other available means for the fair and efficient adjudication
of this dispute. The injury suffered by each member of the Class, while meaningful on an
individual basis, is not of such magnitude as to make the prosecution of individual actions against
Defendants economically feasible. Furthermore, individualized litigation increases the delay and
expense to all parties and the court system presented by the legal and factual issues of the case.
In contrast, the class action device presents far fewer management difficulties and provides the
benefits of single adjudication, economy of scale, and comprehensive supervision by a single
court, and avoids the problem of inconsistent judgments.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 53 of the First
Amended Complaint.

54.  Injunctive and corresponding declaratory relief for the Class as a whole is appropriate
under Federal Rule of Civil Procedure 23(b)(2), as Defendants’ standardized contracts apply
generally to the class, as do Defendants’ policy, pattern, and/or practice of refusing to comply
with TILA regulations, such that final injunctive relief or corresponding declaratory relief is
appropriate respecting the class as a whole.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 54 of the First
Amended Complaint.

55. Plaintiffs reallege and incorporate by reference the above paragraphs as though fully set
forth below.

ANSWER: C&K Trucking repeats and realleges its responses to Paragraphs 1-54 as if fully
set forth herein.

56. 49 U.S.C. § 14704(a)(2) creates a right of action for damages arising from an authorized
carrier’s violation of Truth in Leasing Act (“TILA”) regulations.

ANSWER: Paragraph 56 contains legal conclusions for which no response is required from
C&K Trucking. To the extent Paragraph 56 contains allegations for which a response is required,
C&K Trucking denies the allegations contained in Paragraph 56 of the First Amended Complaint.

57. Plaintiffs and the Class are “owners” who leased their vehicles to C&K Trucking, an
“authorized carrier,” for use in C&K Trucking’s business, with Plaintiffs also providing the
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drivers. Plaintiffs are not “agents” of C&K Trucking. Plaintiffs’ leases and contracts with C&K
Trucking are subject to TILA.

ANSWER: Paragraph 57 contains legal conclusions for which no response is required from
C&K Trucking. To the extent Paragraph 57 contains allegations for which a response is required,
C&K Trucking denies the allegations contained in Paragraph 57 of the First Amended Complaint.
58. C&K Trucking’s policies and practices resulted in violations of TILA regulations and its
contracts/leases with Plaintiffs and the Class, which resulted in the underpayment of Plaintiffs
and the Class.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 58 of the First

Amended Complaint.

59.  Asadirect and proximate result of these violations, Defendant has damaged Plaintiffs and
the Class in amounts to be determined according to proof at trial.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 59 of the First
Amended Complaint.

60. Pursuant to 49 U.S.C. § 14704(a)(1), Plaintiffs, on behalf of themselves and the other
aggrieved owner-operators, are entitled to injunctive relief.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 60 of the First
Amended Complaint.

61. Pursuant to 49 U.S.C. § 14704(e), Plaintiffs, on behalf of themselves and the other
aggrieved owner-operators, are entitled to an award of reasonable attorneys’ fees.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 61 of the First
Amended Complaint.

62. Plaintiffs reallege and incorporate by reference the above paragraphs as though fully set
forth below.

ANSWER: C&K Trucking repeats and realleges its responses to Paragraphs 1-61 as if fully

set forth herein.
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63.  Plaintiffs and the Class are “owners” who have entered valid, binding and enforceable
contracts with C&K Trucking to lease their vehicles to it for use in its business. See Exhibits 1,
i,l\allg(\iVSER: C&K Trucking admits that Paragraph 63 references agreements. The remainder
of Paragraph 63 contains legal conclusions for which no response is required from C&K
Trucking. To the extent Paragraph 63 contains allegations for which a response is required, C&K

Trucking denies the allegations contained in Paragraph 63 of the First Amended Complaint.

64.  Plaintiffs and the Class have been entitled to certain rates and payments under their
contracts with C&K Trucking.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 64 of the First
Amended Complaint.

65.  Plaintiffs substantially performed all of the material terms of their contracts with C&K
Trucking.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 65 of the First
Amended Complaint.

66. C&K Trucking breached its contracts with Plaintiffs and the Class, including as follows:
1. C&K Trucking has failed to honor the rates and payments to which Plaintiffs and the
Class were lawfully entitled;
il. C&K Trucking attempted to unilaterally changed rates and payments, without
following the procedure its contracts require and without Plaintiffs’ or the Class’
permission;
iii. C&K Trucking breached its contracts with Plaintiffs as set forth in paragraphs 6, 9,
24-26, 28, and 38-40 above.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 66 of the First
Amended Complaint.

67. As a proximate result of these contract breaches, Defendant has damaged Plaintiffs and
the Class in amounts to be determined according to proof at trial.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 67 of the First

Amended Complaint.
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68.  Plaintiffs reallege and incorporate by reference the above paragraphs as though fully set
forth below.

ANSWER: C&K Trucking repeats and realleges its responses to Paragraphs 1-67 as if fully
set forth herein.

69.  C&K Trucking made false statements of material fact to Plaintiffs and the Class regarding
its payment and rate structure, and how much it would pay them for their services, including but
not limited to:
1. Quoting specific rates for loads, then paying less;
ii. Promising a certain pay structure in its standardized contracts, then failing to honor that
structure;
iii. Attempting to unilaterally lowering the price for loads without informing owner-
operators ahead of time/without their consent;
iv. Agreeing to honor specific rates for specific loads in response to pay disputes, then
failing to honor such agreements;
v. Misrepresenting in writing that Defendant was instructing its agents to pay additional
monies owed, without actually doing so;
vi. Promising higher rates for regional, as opposed to cross-town loads, but then
underpaying and/or paying lower, cross-town rates;
vii. Misleading owner-operators as to charge-back policies;
viii. Misrepresenting that pay would be provided within a certain time frame, then failing
to provide some or all of it; and
ix. Misleading owner-operators and drivers as to the documentation necessary to receive
pay and/or the manner in which such documentation must be provided, then refusing to
pay some or all of the monies owed in violation of its representations and agreements.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 69 of the First
Amended Complaint.

70. Defendant has made false statements and misrepresentations to Plaintiffs and the Class
on an ongoing, regular basis. Illustrative examples are provided with specificity above.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 70 of the First
Amended Complaint.

71. C&K Trucking knew or believed its statements of material facts to Plaintiffs and the Class
were false or made statements of material facts to Plaintiffs and the Class with culpable ignorance
of their truth or falsity because, inter alia:
1. Defendant’s agents were aware of the pay rates that Defendant’s standardized contracts
provide for, yet regularly refused to honor them. For BNVS Transport LLC, for example,
this occurred more than half the time from June 2019 through about April 2020. For Mein
& Meen Trucking, Inc., as another example, that occurred approximately two or three
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times per month between March 2018 and August 2019, and between October 2019 and
February 2020;

ii. Defendant’s agents were aware of pay rates promised to owner-operators, often in
writing through text or e-mail, but then refused to honor those rates. For BNVS Transport
LLC, for example, this occurred about 80% of the time. BNVS Transport LLC
encountered this problem monthly from June 2019 through about April 2020. Mein &
Meen Trucking, Inc., also encountered this issue between March 2018 and August 2019,
and between October 2019 and February 2020;

iii. Defendant’s agents regularly provided contradictory and misleading statements in
response to pay disputes, or ignored disputes altogether. For BNVS Transport LLC, for
example, Defendant’s agents provided contradictory and misleading statements in
response to pay disputes about 70% of the time, and ignored disputes altogether about
30% of the time. BNVS Transport LLC encountered these issues monthly from June 2019
through about April 2020. For Mein & Meen Trucking, Inc., as another example, these
issues occurred regularly on an ongoing basis between March 2018 and August 2019, and
between October 2019 and February 2020;

iv. Defendant’s agents regularly provided contradictory, misleading information
regarding pay rates for specific customers’ loads, charge backs, and other items. For
BNVS Transport LLC, for example, this occurred with virtually every load from June
2019 through about April 2020. For Mein & Meen Trucking, Inc., as another example,
this occurred at least four to five times per month between March 2018 and August 2019,
and between October 2019 and February 2020;

v. Defendant’s agents admitted to attempting to unilaterally change contract terms
regarding pay without owner-operators’ consent or knowledge, in violation of their
contracts, and ignored questions about why they were doing so. For BNVS Transport
LLC, for example, this occurred for virtually every pay statement from June 2019 through
about April 2020. For Mein & Meen Trucking, Inc., as another example, this occurred
weekly between March 2018 and August 2019, and between October 2019 and February
2020. Many of these admissions occurred in writing and can be reconstructed from
Defendant’s records; and

vi. Defendant’s agents admitted to paying owner-operators lower, local rates for regional
runs for frequent customers. For example, in about October 2019 two of Defendant’s
agents, Keith White and Maggie Murphy, made this representation in a conversation with
Ms. Stephens and Mr. Shurn;

vii. Defendant’s agents frequently charge owner-operators for damaging tires that their
trucks are physically incapable of damaging; these tires are damaged by “spotter trucks”
driven by employees in rail yards. Defendant’s agents will send owner-operators to
retrieve the tires, then charge them for the damage because it is easier to withhold money
from owner-operators by simply taking it directly out of their settlements than it is to
negotiate with the rail yards, whose employees are actually responsible for the damage.
Mein & Meen Trucking, Inc., for example, encountered this issue at least twice a week
between March 2018 and April 2019, and between October 2019 and February 2020.
viii. Defendant’s agents also charge owner-operators for damage arising from faulty
repairs done in rail yards by rail yard employees; BNVS Transport LLC, for example,
encountered this issue on various occasions;
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ix. Defendants’ agents regularly refuse to provide documentation, such as freight bills, to
owner-operators who dispute pay issues. For BNVS Transport LLC, for example,
Defendant’s agents refused to provide freight bills every time BNVS Transport LLC
requested them between June 2019 and about April 2020. Mr. Muhammad, on behalf of
Mein & Meen Trucking, requested freight bills approximately four times per week
between March 2018 and August 2019, and between October 2019 and February 2020;
Defendant refused all but one of those requests; and

X. Many owner-operators have repeatedly complained to Defendant’s agents of pay
discrepancies and have brought unlawful practices to their attention, yet Defendant fails
to change its practices. Ms. Stephens, for example, brought these issues to Defendant’s
attention by email weekly on behalf of BNVS Transport LLC; she estimates having sent
about 200 emails between June 2019 about April 2020. Mr. Muhammad, as another
example, brought these issues up weekly between March 2018 and August 2019, and
between October 2019 and February 2020. Mr. Muhammad also frequently witnessed
other drivers disputing unlawful pay practices when he went to Defendant’s office to
complain.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 71 of the First
Amended Complaint.

72. C&K Trucking intended that Plaintiffs and the Class would rely on such statements in
choosing to contract initially, and continue to do business with, C&K Trucking, as evidenced by,
inter alia:
1. its agents’ deliberate decision in early 2020 to induce Ms. Stephens to do a run for its
client, Saia, by agreeing to honor the previous rate before she did the run, then refusing
to honor that agreement afterwards;
ii. its decision to regularly fail to honor rates when it did provide rates ahead of time, and
to underpay owner-operators;
iii. its deliberate decision to promise a specific pay structure in its standardized contracts,
and subsequent, constant failure to follow through; and
iv. its deliberate decision to obscure the methods of calculating charge-backs, both in its
standardized contracts and in addressing pay disputes, thereby misleading and confusing
owner-operators, and underpaying them;
v. its deliberate decision to charge the lower local rate for regional runs arranged by
frequent customers, to increase its own profits at owner-operators’ expense, as admitted,
for example, by Keith White and Maggie Murphy, to Ms. Stephens and Mr. Shurn in or
about October 2019;
vi. its deliberate decision to charge owner-operators for expenses and/or damages that
could not be attributable to them, such as the tires and damages arising from faulty repairs
referenced above.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 72 of the First

Amended Complaint.
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73.  Plaintiffs and the Class relied upon C&K Trucking’s false statements in making business
decisions, as evidenced by, inter alia,
1. Choosing to do a run for a specific client based on Defendant’s representation that it
would honor the previous, higher rate, only to find that Defendant refused to follow
through;
ii. Choosing to accept certain loads based on quoted rates, only to discover that Defendant
paid less than the rate quoted; and
iii. Choosing to contract with C&K Trucking in the first place based on its representations
as to its rate and pay structure.

ANSWER: C&K Trucking denies the allegations contained in Paragraph 73 of the First
Amended Complaint.
74.  As aproximate result of this conduct, Defendant has damaged Plaintiffs and the Class in
amounts to be determined according to proof at trial, by underpaying them and fraudulently
inducing them to contract with and continue to do business with C&K Trucking.
ANSWER: C&K Trucking denies the allegations contained in Paragraph 74 of the First
Amended Complaint.

GENERAL
75.  Inresponse to Plaintiffs’ “WHEREFORE” sections, headings, and any other allegation,
C&K Trucking denies any factual allegations contained therein, and denies that Plaintiffs are
entitled to any of the relief requested or any other relief.
76. Any allegation in the First Amended Complaint not expressly admitted, qualified, or

denies is hereby denied by C&K Trucking.

AFFIRMATIVE DEFENSES

C&K Trucking alleges and asserts the following affirmative defenses to the claims asserted
in the First Amended Complaint. C&K Trucking does not hereby assume the burden of proof on
any such defenses that would otherwise rest on Plaintiffs. C&K Trucking reserves the right assert
any and all other defenses which discovery hereafter may reveal to be appropriate. C&K Trucking

further reserves the right to amend this Answer and/or its Affirmative Defenses accordingly.

22



Case: 1:20-cv-04305 Document #: 40 Filed: 06/04/21 Page 23 of 28 PagelD #:562

First Affirmative Defense
Failure to State a Claim Upon Which Relief Can Be Granted

The First Amended Complaint is barred for failure to state a claim upon which relief can
be granted.

Second Affirmative Defense
Lack of Subject Matter Jurisdiction

The First Amended Complaint is barred for lack of subject matter jurisdiction.

Third Affirmative Defense
Lack of Standing

The First Amended Complaint is barred due to lack of standing to bring this case.

Fourth Affirmative Defense
Statutes of Limitations

The First Amended Complaint is barred, in whole or in part, by the applicable statutes of
limitations.

Fifth Affirmative Defense
Compliance with Truth-in-Leasing Act and FMCSA Rules and Regulations

The First Amended Complaint is barred, in whole or in part, due to the fact that any and
all deductions from Plaintiffs or similarly situated owner-operators were either authorized or
allowed under TILA and the Federal Motor Carrier Safety Administration rules and regulations.

Sixth Affirmative Defense
Preemption

The First Amended Complaint is barred, in whole or in part, due to preemption by TILA.

Seventh Affirmative Defense
Full Payment

The First Amended Complaint is barred, in whole or in part, due to C&K Trucking’s full

payment of all monies owed for services performed.
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Eighth Affirmative Defense
Notice and Consent

The First Amended Complaint is barred, in whole or in part, due to Plaintiffs’ and other
owner-operators’ receipt of notice and subsequent consent to all deductions from settlement
statements.

Ninth Affirmative Defense
Absence of Breach of Contract

The First Amended Complaint is barred, in whole or in part, by the absence of any breach
of contract by C&K Trucking.

Tenth Affirmative Defense
Plaintiffs’ Non-Performance

The First Amended Complaint is barred, in whole or in part, by Plaintiffs’ and other
owner-operators’ own breaches of contract.

Eleventh Affirmative Defense
Lack of Causation

The First Amended Complaint is barred, in whole or in part, by the fact that C&K
Trucking is not the proximate or legal cause of Plaintiffs’ or other putative class members’ alleged
damages.

Twelfth Affirmative Defense
Failure to Allege with Particularity

The First Amended Complaint is barred, in whole or in part, for the failure to specifically
allege representations that allegedly constitute fraud.

Thirteenth Affirmative Defense
Failure to Identify with Specificity

The First Amended Complaint is barred, in whole or in part, for the failure to specifically

allege the person or persons who made representations that allegedly constitute fraud.
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Fourteenth Affirmative Defense
Plaintiffs’ Misrepresentations

The First Amended Complaint is barred, in whole or in part, by Plaintiffs’ or other
putative class members’ own fraudulent misrepresentations.

Fifteenth Affirmative Defense
Lack of Damages

The First Amended Complaint is barred, in whole or in part, by the absence of cognizable
damages.

Sixteenth Affirmative Defense
Unjust Enrichment

The First Amended Complaint is barred, in whole or in part, by Plaintiffs or other putative
class members seeking to recover more than Plaintiffs or other putative class members are entitled
to recover in this case, and award of the judgment sought by Plaintiffs or other putative class
members would unjustly enrich Plaintiffs or other putative class members.

Seventeenth Affirmative Defense
Accord and Satisfaction

The First Amended Complaint is barred, in whole or in part, due to the parties’ accord
and/or satisfaction.

Eighteenth Affirmative Defense
Laches, Waiver, Estoppel, Consent

The First Amended Complaint is barred, in whole or in part, by the doctrines of laches,
waiver, estoppel, or consent.

Nineteenth Affirmative Defense
Unclean Hands

The First Amended Complaint is barred, in whole or in part, by the doctrine of unclean

hands.
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Twentieth Affirmative Defense
Failure to Mitigate Alleged Damages

The First Amended Complaint is barred, in whole or in part, by the Plaintiffs’ or other
putative class members’ failure to reasonably mitigate alleged damages.

Twenty-First Affirmative Defense
Setoff and Recoupment

The First Amended Complaint is barred, in whole or in part, by the doctrines of setoff and
recoupment. To the extent that compensation under any owner-operator agreement resulted in
overpayment to either Plaintiffs or any putative class member, C&K Trucking is entitled to setoff
those amounts against any alleged damages, if there are any damages, and/or to recoup those
amounts. Further, to the extent that Plaintiffs or any putative class members owe money to C&K
Trucking , including but not limited to unpaid or underpaid fees, chargebacks, or other amounts,
C&K is entitled to setoff those amounts against any alleged damages, if there are any damages,
and/or to recoup those amounts.

WHEREFORE, having fully answered all of the allegations directed against it, C&K
Trucking respectfully requests: (1) that the First Amended Complaint be dismissed with
prejudice; (2) that judgment be entered in favor of C&K Trucking on the First Amended
Complaint; and (3) that C&K Trucking be awarded such other and further relief as the nature of
this case may require, including but not limited to, an award of attorneys’ fees and costs, or such

other relief that this Court deems just and proper.
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Dated: June 4, 2021

Respectfully submitted,
Attorneys for Defendant C&K Trucking, LLC

/s/ Margo Wolf O ’Donnell

Margo Wolf O’Donnell #6225758

Kelly E. Mulrane

Jordan J. Call

BENESCH, FRIEDLANDER, COPLAN &

ARONOFF LLP

71 South Wacker Drive, Suite 1600

Chicago, IL 60606-4637

Telephone: (312) 212-4949

Facsimile: (312) 767-9192

Email: modonnell@beneschlaw.com
kmulrane@beneschlaw.com
jeall@beneschlaw.com

27



Case: 1:20-cv-04305 Document #: 40 Filed: 06/04/21 Page 28 of 28 PagelD #:567

CERTIFICATE OF SERVICE

I, Margo Wolf O’Donnell, certify that on June 4, 2021, a true and correct copy of
Defendant’s Answer and Affirmative Defenses to First Amended Class Action Complaint was

served electronically through the Northern District of Illinois CM/ECF electronic filing on all
counsel of record:

Stacey Vucko

VUCKO LAW LLP

2208 Midwest Road, Suite 104
Oak Brook, IL 60523
svucko@vuckolaw.com

Joshua Konecky

James Bloom

Sarah McCracken

SCHNEIDER WALLACE
COTTRELL KONECKY LLP
2000 Powell Street, Suite 1400
Emeryville, CA 94608
jkonecky@schneiderwallace.com
jbloom@schneiderwallace.com
smccracken@schneiderwallace.com

Attorneys for Plaintiffs

Is/ Margo Wolf O 'Donnell
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